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QUESTIONS PRESENTED 

* j 

In the opinion of appellee the questions presented are: 

1. "Whether corroboration of a confession by substantial 
evidence of the corpus delicti, aliunde the confession, is 
sufficient; 

2. Whether specific instructions with respect to an oral 
confession are required if they are not requested; and 

3. Whether, in view of the theory of appellant’s defense 
that the other two defendants named in the indictment had 
admitted their guilt and that he had not participated, the 
trial court’s reference to entry of a plea by one of the other 
two defendants, to which no objection was made, affected 
substantial rights of appellant. 
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v. 
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APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the case 

An indictment filed in the District Court charged that on 
January 15, 1950, James Nelson, David J. Wilson and 
Albert R. Jackson committed offenses of housebreaking and 
grand larceny in violation of D.C. Code (1940 ed.) §§ 22-1801 
and 22-2201 (J.A. 26). Upon arraignment, the defendant 
Jackson pleaded not guilty 1 (J.A. 27). He was tried by jury 
and found guilty of both offenses. Judgment of convictiop 
was entered sentencing him to imprisonment for equal con¬ 
current terms of 20 months to 5 years. (J.A. 28.) This 
is an appeal from that judgment. 

1 His codefendant Nelson first entered a plea of not guilty blit 
later withdrew it and entered a plea of guilty. His codefendant 
Wilson entered a plea of not guilty, but, after having been released 
on bond, absconded and has not yet been apprehended and tried. 

( 1 ) ! 
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In his opening statement to the jury on behalf of the 
defendant defense counsel stated (J.A. 1-2): 

* * • Two of the defendants were arrested shortly 
after this for housebreaking and grand larceny, and 
were interrogated by the police; and, after being inter¬ 
rogated, they signed what is known as a written state¬ 
ment or a written confession. 

Several months later this defendant was arrested. 
He wras confronted with the statement of the two co¬ 
defendants. We will show' you that he denied any par¬ 
ticipation whatever in this offense. 2 He wrns asked at 
that time to make a written statement and he refused 
to make it, telling the police officers at that time that 
he had nothing to do whatever with this housebreaking 
and this robbery. 2 

The Government called three witnesses—Morris Cohn, 
one of the tw'o partners who owned the building w'hich v T as 
entered and the property which v T as stolen, and Metropoli¬ 
tan Police Officers Irving Lubore and Norman Gray. 

Morris Cohn testified that he and his wife, as partners do¬ 
ing business under the name of the Federal Beef Company, 
owned the premises at 478 L Street, N.W., Washington, 
D. C.; that between 9 and 9:30 on Sunday morning, January 
15,1950, he was called to his place of business by the police; 
that the lock on the front door had been forced and the 
door was open; that inside he found that the safe, which 
was w’orth around $100, w'as missing; that the lock on a 
cabinet locker had been forced open and that partnership 
funds in the amount of $319 in checks and cash, which had 
been there the night before, v'ere gone (J.A. 2-4). On 
cross-examination Mr. Cohn testified that he had never 
seen the defendant before (J.A. 4). 

Officer Irving Lubore testified that he was a detective 
sergeant assigned to the Safe Squad of the Metropolitan 
Police Department; that he had been on duty early Sunday 
morning, January 15, 1950; that at about 5:40 a.m. that 

2 The defendant did not take the stand in his own behalf and there 
was no testimony that he told the police that he had not participated 
in the offenses charged. 
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morning he observed a 1940 Buick automobile which had 
been abandoned after running over the sidewalk and into 
a fence in front of 316 K Street, N.W.; that a few minutes 
after arriving at the scene he there interviewed the reg¬ 
istered owner of the vehicle—James Nelson; that after talk¬ 
ing to James Nelson he went to 478 L Street, N.W., the 
Federal Beef Company; that he observed a safe with the 
dial knocked off lying in the street in front of these prem¬ 
ises ; that he later saw the dial on the floor inside the prem¬ 
ises ; that the appearance of the front door of the premises 
was such as to indicate that the lock had been forced off 
with a jimmy bar; that he and another officer found a 
jimmy bar under the front seat of the Buick automobile; 
that he saw the defendant around noon on March 7, 1950, 
when the defendant was brought to the Safe Squad by the 
arresting officer (It was stipulated that the defendant was 
arrested downtown at 13tli and E Streets, brought imme¬ 
diately to headquarters and booked around 11:40 on 
March 7, 1950); that in the presence of Officer Gray he 
talked to the defendant about the crime; that the defendant 
said that he (the defendant) had been out of town, up in 
Canada, and had just got back and intended to give him¬ 
self up; that the defendant told about this case and the 
defendant’s part in it; that the defendant stated that he 
(the defendant) did go into the place and push the safe out 
and told how the door had been broken; that the defendant 
said that he (the defendant) had got there in Nelsoni’s 
automobile and that he did have a jimmy bar there; that 
the defendant further stated that on that same morning he 
(the defendant) had left for Canada and other points and 
had got back just before he was arrested and questioned 
(J.A. 4-10). On cross-examination Officer Lubore testified 
that he had also interrogated Nelson and Wilson and had 
obtained written statements from them concerning their 
participation in this offense, but that the defendant had 
refused to give a written statement (J.A. 11). 

Officer Norman Gray testified that he was assigned to the 
Safe Squad; that he was on duty on Sunday, January 15, 
1950; that he went to the home of the defendant Jackson at 
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8 o’clock in the morning of that day; that Officer O’Brien 
was also at those premises; that Wilson came to the prem¬ 
ises and was arrested there; that Officer O’Brien took 
Wilson away and he (Gray) remained until approximately 
3 o’clock in the afternoon; that between then and March he 
proceeded to those premises on many occasions; that as a 
result of these trips he had posted lookouts for the de¬ 
fendant and had sent an interstate teletype and a circular to 
other states; that he first saw the defendant on March 7, 
1950, on the elevator going to the third floor in police head¬ 
quarters at around 11:30 a.m. (J.A. 12-14). 

When the Government indicated that it intended to call 
the codefendant Nelson as a witness, the following colloquy 
took place between the court and the prospective witness 
Nelson (J.A. 11-12): 

The Court : Let me speak to him. Mr. Nelson, your 
counsel is in the courtroom and has instructed vou as 
to your rights. You may claim your right to testify, or 
not, on the grounds of self-incrimination, that anything 
you say might tend to incriminate you here. I under¬ 
stand you have entered a plea. Or you may do so on 
the ground that it may incriminate you in other mat¬ 
ters. You may therefore elect as you please, to testify 
or not. 

Prospective Witness Nelson: If it is not com¬ 
pulsory. 

The Court : If it is not compulsory, you do not want 
to testify. By direction of the Court, you are not re¬ 
quired to do so. Take him back to the cell block. 

No objection was made to the court’s remarks. 

The defense called one witness—Mrs. Gussie L. Jackson. 
She testified that she was the defendant’s wife; that her 
husband left their home between the 7th and 10th of Jan¬ 
uary, 1950, and that she did not see him again until about 
15 minutes before he was arrested; that she was with him 
when he was arrested and accompanied him to police head¬ 
quarters ; and that her husband was with the detectives who 
questioned him for about 20 or 25 minutes (J.A. 14-15). 

The jury was instructed at length. Specific instructions 
requested by the prosecution and defense were given. In- 
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eluded in the court’s charge, in addition to instructions On 
the elements of the offenses charged and the burden and 
quantum of proof, was the following (J.A. 18-22): 

In a criminal case there are two distinct functions, 
one to be performed by the jury and one by the court. 
It is the sole function of the court to pass upon the 
law, as it applies to the particular case; and you must 
take the law as I give it to you. On the other hand, 
you are the sole judges of the facts. It is your recol¬ 
lection of the evidence that controls and not mine, nor 
the recollection of counsel. Accordingly, I would be 
as jealous of your invading my field and tryibg 
to determine what the law is as you should be if I were 
to invade your field and try to tell you what the facts 
of the case are. For that reason I say to you that ypu 
are the sole judges of the credibility of the witnesses 
who have appeared before you, as you are the sole 
judges of the facts, from the testimony as it has been 
given in the case; and you should accord to the indi¬ 
vidual witnesses and the testimony given by them that 
degree of credit and effect which in your honest judg¬ 
ment you think they ought to have, taking into consid¬ 
eration insofar as you are able to do so from the man¬ 
ner and appearance of a witness upon the stand 
whether the testimony be frankly and honestly given, 
the apparent intelligence or lack of intelligence of the 
witness, his or her opportunity and ability to observe 
the facts that transpired within his or her presence, 
and the capacity of the witness to remember what at 
prior times he has observed, and his ability to express 
accurately and communicate to you through the medipm 
of words that which passed within his observation; 
also what if anv interest a witness has in the outcome 

V i 

of a case and whether on that account he or she has 
colored in anv wav the facts of his or her testimony; 
and, again, whether or not there be manifest by any 
particular witness any bias, prejudice or feeling for or 
against and, if so, whether or not that colored his testi¬ 
mony or her testimony in one way or another. 

If you believe that any witness has knowingly ahd 
willfully testified falsely as to any fact or facts ma¬ 
terial to the issue on trial, you may reject all or any 
part of the testimony of such witness. That rule of 
the law, however, does not prevent you from giving 
weight to such parts of the testimony of such a witness 
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as you may find to be trustworthy and reliable, because 
you may find parts of the testimony of such a witness 
to be supported and corroborated by other evidence in 
the case which you may believe to be true—and this 
even though you may hold other parts of such testi¬ 
mony to be true or untrue. 

♦ # # # # 


I feel—and again I say to you, you are in no wise 
bound by any observation the court may make—that 
the real answer perhaps is that this store was unlaw¬ 
fully entered by somebody, and that property of the 
value greater than $50 was taken. The question before 
yo.u is whether or not the defendant on trial was impli¬ 
cated in those offenses. 

Again I say to you, you are in no wise bound by any 
observation I make. You are the sole judges of the 
facts. 

As I understand the contention of the Government, 
it is that there was evidence that the door had been 
entered, and in the car of another defendant in the 
cause not on trial before you there was found a crow¬ 
bar or jimmy which has been introduced. There is 
also evidence that the car had been crashed and shortly 
afterwards the two defendants who are not on trial 
before you were apprehended, one near the scene of the 
crash and one later at the home of the defendant in 
this cause; and that efforts were made to contact this 
defendant; and that later on the date of March 7 he was 
arrested and in an interview orallv stated that he had 
been with the others when this occurrence happened. 

On the other hand, as I understand the contention of 
the defense, a witness has been produced, the wife of 
the defendant, who said he was gone from the city, at 
least gone from her knowledge of where he might he, 
from about the 7th to the 10th of January, and did not 
return, to her knowledge, until the day of his arrest, 
on March 7. That defense is known as alibi, that he was 
not present when this occurred. That is the issue for 
you to decide, whether the facts from the evidence in¬ 
dicate that he participated with others in this unlawful 
entrv and in this grand larcenv charged. If vou so find 
and find beyond a reasonable doubt, then you should 
return a verdict of guilty as to the first count and guilty 
as to the second count. 
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If you believe be was not present and bad nothing to 
do with the entry, then you should return a verdict of 
not guilty to the first count and not guilty to the second 
count. 

At the conclusion of the court’s charge defense counsel ex- 
pressed his satisfaction with the instructions given 
(J.A. 23). 

STATUTES AND RULES INVOLVED 

D.C. Code (1940 ed.) § 1801 provides: 

Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwejl- 
ing, bank, store, warehouse, shop, stable, or other build¬ 
ing, or any apartment or room, whether at the time 
occupied or not, or any steamboat,- canal boat, vessel 
or other w r atercraft, or railroad car, or any yard where 
any lumber, coal, or other goods or chattels are de¬ 
posited and kept for the purpose of trade, with intent to 
break and carry away any part thereof or any fixture or 
other thing attached to or connected with the same, or to 
commit any criminal offense, shall be imprisoned for 
not more than fifteen years. 

D.C. Code (1940 ed.) § 2201 provides: j 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer 
imprisonment for not less than one nor more than ten 
years. j 

Rule 30 of the Federal Rules of Criminal Procedure pro¬ 
vides in pertinent part: 

* # * No party may assign as error any portion of 

the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. * * * 

Rule 51 of the Federal Rules of Criminal Procedure 
provides: 

Exceptions to rulings or orders of the court are un 7 
necessary and for all purposes for which an exception 
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has heretofore been necessary it is sufficient that a 
party, at the time the ruling or order of the court is 
made or sought, makes known to the court the action 
which he desires the court to take or his objection to the 
action of the court and the grounds therefor; but if a 
party has no opportunity to object to a ruling or 
order, the absence of an objection does not thereafter 
prejudice him. 

Rule 52 of the Federal Rules of Criminal Procedure 
provides: 

(a) Harmless Error. 

Any error, defect, irregularity or variance which 
does not affect substantial rights shall be disregarded. 

(b) Plain Error. 

Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to 
the attention of the court. 

SUMMARY OF ARGUMENT 

I 

Appellant’s confession needed to be corroborated only 
by substantial evidence aliunde that offenses of house¬ 
breaking and grand larcenv had been committed. It was 
so corroborated. Moreover, there was also evidence, in¬ 
dependent of appellant’s confession, of his connection with 
those offenses. Appellant’s confession, therefore, was more 
than amply corroborated. 

II 

The court correctly instructed the jury on the elements of 
the offenses charged and the burden and quantum of proof. 
The essential instructions, and any additional instructions 
requested, were given. No objection w’as made to the ad¬ 
mission of testimony by a Government witness that appel¬ 
lant had orally confessed. The jury was appropriately 
instructed with respect to determining the credibility and 
accuracy of witnesses’ testimony. The circumstances under 
which appellant’s confession was made were not such as to 
alter the presumption that it was voluntary. The defense 
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called no witness to testify otherwise. Accordingly, with 
respect to appellant’s confession, any additional instruc¬ 
tions which were not requested were not required. 

Ill 

As appears from defense counsel’s opening statement ito 
the jury, the theory of appellant’s defense from the outset 
was that the other two defendants named in the indictment 
(Nelson and Wilson), and not appellant, had committed the 
offenses charged. The gist of the testimony of the only 
defense witness was alibi. With the implicit approval of 
appellant the jury was appropriately instructed in this 
respect. Under the circumstances, the trial court’s refer¬ 
ence to entry of a plea by Nelson, to which appellant made 
no objection, was entirely consistent with appellant’s de¬ 
fense and did not affect any of his substantial rights. 

ARGUMENT 

I 

; 

Appellant’s Confession Was More Than Amply Corroborated 

It is well settled law in this jurisdiction that a confession 
need be corroborated only bv substantial evidence aliunde 

W %■ , 

that the offense charged was committed; corroboration of 
the defendant’s connection with that offense is not required. 
Forte v. United States, 68 App .D.C. Ill, 94 P. 2d 236 3 ; 
George v. United States, 75 U.S. App. D.C. 197, 125 F. 2d 
559. 

As previously pointed out, in the case at bar Morris 
Cohn and Officer Lubore testified that the lock on the dodr 
of the building owned by Mr. and Mrs. Cohn and the lock on 
the cabinet locket inside the building had been forced 
open; that the dial from the safe (valued at $100) whs 
found on the floor inside the building and the safe on the 
street outside; and that Mr. and Mrs. Cohn’s personal 
property in checks and money valued at $319, which they 
had left in the building, was gone. This constituted sub- 

3 Other questions certified to the Supreme Court, 302 U.S. 220. 
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stantial evidence, independent of appellant’s confession, of 
the breaking and entry of another’s building and the taking 
and carrying away of another’s personal property of a 
value in excess of $50. Of course, the circumstances sur¬ 
rounding such actions may constitute substantial evidence 
of the intent with w T hich the actions were performed. Cady 
v. United States, 54 App. D.C. 10, 293 Fed. 829. Thus the 
manner of the breaking and entry of the building and the 
fact that the personal property was actually taken and 
carried away also constituted substantial evidence that the 
breaking and entry of the building -were done with the intent 
of taking and carrying away the personal property. More¬ 
over, the manner and fact of the taking and carrying away 
of the personal property also constituted substantial evi¬ 
dence that this was done with the felonious intent of con¬ 
verting such property. The corpora delict or urn —house¬ 
breaking and grand larceny 4 —therefore, as appellant con¬ 
cedes (Br. 2), were “well proven,” and that proof con¬ 
sisted of substantial evidence independent of appellant’s 
confession. This was sufficient corroboration of that con¬ 
fession. George v. United States, supra. 

Appellant argues (Br. 5-8) that the law should be 
changed to require further corroboration of a confession by 
way of evidence aliunde of the defendant’s confessed con¬ 
nection with the offenses committed. Even if the rule 
should be changed to require such corroboration, however, 
the evidence in this case "would still be sufficient. As pre¬ 
viously pointed out, Officer Gray testified that on January 
15, 1950, the day the offenses were charged to have been 
committed, he went to the defendant’s home at 8 a.m. and 
remained there until 3 p.m.; that the defendant did not 
appear although his co-defendant Wilson came there and 
was arrested; that between then and March 7,1950, he (Offi- 

4 Since appellant received equal concurrent sentences within the 
maximum penalty prescribed for each offense, it would be sufficient 
merely to have proven either one of the two offenses charged. Hira- 
bayashi v. United States, 320 U.S. 81, 85, 105; Meyers v. United 
States, 84 U.S. App. D.C. 101, 171 F. 2d S00. 803, cert. den. 336 
U.S. 912. 
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cer Gray) proceeded to the defendant’s home on many 
occasions and as a result had lookouts posted for the de¬ 
fendant and sent an interstate teletype and circulars to 
other states. Thus, there was evidence of subsequent flight 
by appellant, from which the jury could, as they were ap¬ 
propriately instructed, draw an inference of appellant’& 
guilt. Also tending to corroborate appellant’s confessed 
connection with the offenses committed was the evidence 
(contained in the testimony of both Officer Gray and de¬ 
fense witness Mrs. Jackson) that co-defendant Wilson, wlip 
appellant’s counsel in his opening statement had informed 
the jury had made a written confession, was arrested ait 
appellant’s home shortly after the offenses were committed.. 
Perhaps of some significance too is the coincidence of the 
details of appellant’s confession with the physical circum¬ 
stances as described by Mr. Cohn and Officer Lubore. Thus, 
appellant told of the broken door; stated that he had pushed 
the safe outside; related that he had come to the scene of 
the crime in Nelson’s car, which was found crashed in the 
vicinity; and mentioned that he had had a jimmy bar (re¬ 
covered and introduced in evidence) there. 

Appellant’s confession, therefore, was more than amply 
corroborated. 

11 I 

The Trial Court Correctly Gave the Essential Instructions and 

Was Not Required to Include Additional Instructions Which 

Were Not Requested 

It is recognized that a trial court must give certain esj- 
sential instructions to the jury even though such instruc¬ 
tions are not requested. Thus, unrequested instructions 
may be required with respect to the elements of the offensq 
charged, Williams v. United States, 76 U.S. App. D.C. 2991, 
131 F. 2d 21, and perhaps with respect to the burden and 
quantum of proof, cf. United States v. Newman, 143 F. 2d 
389 (C.A. 2). However, it is also well settled that addir 
tional instructions need not be given though they are appror 
priate if they are not requested. Kinard v. United States, 
68 App. D.C. 250, 96 F. 2d 522; George v. United States ■ 


12 


supra; Stassi v. United States, 50 F. 2d 526 (C.A. 8). As 
this court has expressed the rule, counsel cannot “prop¬ 
erly expect the Court sua sponte to instruct the jury upon 
all arguable points of evidence.” McCall v. United States, 
— U.S. App. D.C. —, No. 10,886, decided June 21,1951. 

In the case at bar the court carefully and correctly in¬ 
structed the jury on the elements of the offenses charged 
and the burden and quantum of proof. Any additional in¬ 
structions which -were requested by counsel were given and 
at the conclusion of the court’s charge defense counsel ex¬ 
pressed his satisfaction with that charge. (R. 73-76.) Ap¬ 
pellant now argues (Br. 11), however, that a cautionary 
instruction such as that given with respect to the testimony 
of an accomplice, 5 should have been given with respect to 
appellant’s oral confession, even though such instruction 
w T as not requested. As the authorities cited by appellant 
indicate, caution in considering an oral confession is based 
upon either or both of two factors—(1) doubt as to the 
accuracy of the testimony that appellant did confess, and 
(2) doubt as to whether such confession was voluntary. 

The testimony with respect to appellant’s confession was 
given by Officer Lubore. The accuracy of his testimony, of 
course, like that of any other witness, depended upon his 
honesty, any interest or bias he might have had, and his 
ability to observe, remember and accurately report facts. 
With respect to these matters the jury was carefully and 
correctly instructed as follows (J.A. 18-22): 

In a criminal case there are two distinct functions, 
one to be performed by the jury and one by the court. 
It is the sole function of the Court to pass upon the 
law, as it applies to the particular case; and you must 
take the law as I give it to you. On the other hand, you 
are the sole judges of the facts. It is your recollection 
of the evidence that controls and not mine, nor the 
recollection of counsel. Accordingly, I would be as 

5 Pursuing the analogy, we note that a cautionary instruction with 
respect to the testimony of an accomplice is not required if it is not 
requested. Caminetti v. United States, 242 U.S. 470; Borum v. 
United States, 61 App. D.C. 4. 56 F. 2d 301, cert, denied sub nom. 
Logan v. United States, 285 U.S. 555. 
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jealous of your invading my field and trying to deter- 
' mine what the law is as you should be if I were to in¬ 

vade your field and try to tell you what the facts of the 
case are. For that reason I say to you that you are 
> the sole judges of the credibility of the witnesses whjo 

have appeared before you, as you are the sole judges of 
the facts, from the testimony as it lias been given in 
L the case; and you should accord to the individual wit¬ 

nesses and the testimony given by them that degree of 
credit and effect which in your honest judgment yoii 
think they ought to have, taking into consideration in¬ 
sofar as you are able to do so from the manner and 
appearance of a witness upon the stand whether thp 
testimony be frankly and honestly given, the apparent 
intelligence or lack of intelligence of the witness, his 
or her opportunity and ability to observe the facts that 
transpired within his or her presence, and the capacity 
of the witness to remember what at prior times he has 
observed, and his ability to express accurately and 
communicate to you through the medium of words that 
which passed within his observation; also what if any 
interest a witness has in the outcome of a case and 
whether on that account he or she has colored in any 
way the facts of his or her testimony; and, again!, 
whether or not there be manifest by any particular wit¬ 
ness any bias, prejudice or feeling for or against and, 
if so, whether or not that colored his testimonv or her 
testimony in one way or another. 

If vou believe that anv witness has knowinglv and 
willfully testified falsely as to any fact or facts ma r 
terial to the issue on trial, you may reject all or any 
part of the testimony of such witness. That rule of thb 
law, however, does not prevent you from giving weight 
to such parts of the testimony of such a witness as you 
mav find to be trustworthv and reliable, because vou 
mav find parts of the testimony of such a witness to b$ 
supported and corroborated by other evidence in the 
case which you may believe to be true—and this even 
though you may hold other parts of such testimony to 
be true or untrue. 

; 

In the federal courts, in the absence of any showing tb 
the contrary, a confession is presumed to be voluntary: 
Ah Fook Chong v. United States, 91 F. 2d 805 (C.A. 9)j 
Gray v. United States, 9 F. 2d 337 (C.A. 9); In the matter 
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of Charles Robert Davis, — A. 2d —, No. 1065 (Mun. Ct. 
App., D.C.), decided October 3, 1951. The testimony with 
respect to appellant’s confession was admitted without 
objection. The circumstances surrounding the confession 
were not such as to indicate that it was involuntary. 0 The 
defense called no witness to testify that the confession was 
not voluntary. The only evidence which it might be argued 
tended to indicate that appellant’s confession may not have 
been voluntary was the testimony of Officer Lubore on cross- 
examination that appellant had refused to put his confes¬ 
sion in writing. From the fact that appellant refused to 
reduce his confession to writing it may be inferred that he 
did not want his confession to be be used against him and 
that he did not know that his oral confession could be so 
used. It does not follow, however, that appellant’s oral 
confession 7 was involuntary. It is doubtful, therefore, 
whether there was any evidentiary basis which would have 
made appropriate an instruction with respect to the pos¬ 
sible involuntariness of appellant’s confession even if such 
instruction had been requested. In any event, at most it 
was but an “arguable point of evidence” and an instruc¬ 
tion was not requested. An instruction on such a collateral 
matter is not required in the federal courts unless it is 
requested. Patterson v. United States, §2 F. 2d 937 (C.A. 6). 

Applicable also to the case at bar is the statement of this 
Court in McCall v. United States, supra: 

* * * Moreover, after the charge and before the re¬ 
tirement of the jury there was still the opportunity to 

0 As this Court has said in Ward v. United States , 75 U.S. App. 
D.C. 274, 276, 128 F. 2d 265: 

Confessions, it is said, do not become involuntary because 
elicited by questions, or made while the confessor is under 
arrest, or in the absence of counsel, without warning or caution 
that the statement may be used against him, nor by the concur¬ 
rence of all these conditions in a single case. Admittedly these 
principles apply when the statement is not made in the course 
of judicial proceedings. 

7 As previously pointed out in footnote 6, supra, the confession is 
not made involuntary because the defendant is not warned or cau¬ 
tioned that the statement may be used against him. Powers v. 
United States, 223 U.S. 303; Wilson v. United States, 162 U.S. 613. 
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seek an enlargement or clarification, but this was not 
done. It is now too late. Villaroman v. United States, 
87 U.S. App. D.C. 184 P. 2d 261 (1940). 

It is submitted, therefore, that the court correctly gave 
the essential instructions and was not required to include 
additional instructions which were not requested. 

hi ; 

; 

Appellant Made No Objection To, and Was Not Prejudiced By, 
the Court’s Reference to Nelson’s Plea 

Rule 51 of the Federal Rules of Criminal Procedure, while 
eliminating the necessity of exceptions, requires a party to 
make known to the trial court his objection to action of the 
court and the grounds for such objection. The trial court is 
thus afforded an opportunity to correct inadvertent error. 
Rule 52 provides that an error with respect to which no 
such objection is made may be considered on appeal only 
if it affects substantial rights. 

Defense counsel made no objection to the trial court’s! 
reference to entry of a plea by Nelson. s Moreover, sub¬ 
stantial rights of appellant were not affected since his de¬ 
fense from the outset was to the effect that the two other 1 

i 

defendants charged in the indictment (Nelson and Wilson),! 
and not he, were guilty of the offenses charged. Thus, in 
his opening statement to the jury, defense counsel said: 

* * * Two of the defendants were arrested shortly; 
after this for housebreaking and grand larceny, and; 
were interrogated by the police; and, after being inter-; 
rogated, they signed wTiat is known as a written state¬ 
ment or a written confession. 

Several months later this defendant was arrested. 
He was confronted with the statement of the two co-; 
defendants. We will show you that he denied any par¬ 
ticipation whatever in this offense. He was asked at 
that time to make a written statement and he refused 
to make it, telling the police officers at that time that lie 
_ " ! 

8 We assume arguendo that the court referred to Nelson’s later 
entry of a plea of guilty and not his earlier entry of a plea of not i 
guilty and that the jury so understood the reference. 
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had nothing to do whatever with this house-breaking 
and this robbery. 

Moreover, in cross-examination of Officer Lubore defense 
counsel elicited testimony that Nelson and Wilson had 
signed written confessions but that appellant had refused to 
do so. There was no question that the offenses charged had 
been committed and the gist of the testimony by Mrs. Jack- 
son, the only defense witness, was alibi. Accordingly, de¬ 
fense counsel implicitly approved the following instruction 
(J.A. 21-22) focusing the jury’s attention on the crucial 
determination which they had to make in the case: 

I feel—and again I say to you, you are in no wise 
bound by any observation the court may make—that 
the real answer perhaps is that this store was unlaw¬ 
fully entered by somebody, and that property of the 
value greater than $50 was taken. The question be¬ 
fore you is whether or not the defendant on trial was 
implicated in those offenses. 

Again I say to you, you are in no wise bound by any 
observation I make. You are the sole judges of the 
facts. 

As I understand the contention of the Government, 
it is that there was evidence that the door had been 
entered, and in the car of another defendant in the 
cause not on trial before you there was found a crowbar 
or jimmy which has been introduced. There is also 
evidence that the car had been crashed and shortly 
afterwards the two defendants who are not on trial be¬ 
fore you were apprehended, one near the scene of the 
crash and one later at the home of the defendant in this 
cause; and that efforts were made to contact this de¬ 
fendant; and that later on the date of March 7 he was 
arrested and in an interview orally stated that he had 
been with the others when this occurrence happened. 

On the other hand, as I understand the contention of 
the defense, a witness has been produced, the wife of 
the defendant, who said he was gone from the city, at 
least gone from her knowledge of where he might be, 
from about the 7th to the 10th of January, and did not 
return, to her knowledge, until the day of his arrest, on 
March 7. That defense is known as alibi, that he was 
not present when this occurred. That is the issue for 
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you to decide, whether the facts from the evidence in¬ 
dicate that he participated with others in this unlawful 
entry and in this grand larceny charged. If you so find 
and find beyond a reasonable doubt, then you should 
return a verdict of guilty as to the first count ahd 
guilty as to the second count. 


If you believe he was not present and had nothing to 


do with the entry, then you should return a verdict of 


not guilty to the first count and not guilty to the sec¬ 
ond count. 


Under the circumstances, the trial court’s reference to entry 
of a plea by Nelson was entirely consistent with appellant’s 
sole defense, namely that others had committed the offenses 
charged. It does not appear, therefore, that in making the 
reference to Nelson’s plea the trial court committed error. 
Assuming arguendo , however, that the trial court’s action 
in this respect was erroneous, appellant clearly was npt 
prejudiced and by failing to object he waived any right to 
complain of such error. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 

George Morris Fay, I 
United States Attorney. \ 
John D. Lane, 

Joseph M. Howard, 

Joseph F. Goetten, 
Assistant United States Attorneys, i 
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